MEMORANDUM

To:

Medina County Home Builder’s Association Board of Directors

From: Douglas Krause, Carrington Homes, Inc.
Re:

Ohio Home Construction Service Suppliers Act

Date: March 20, 2013
I am writing to each of you in furtherance of our discussion at the Medina County Home
Builder’s Association Board of Directors meeting held March 13, 2013. In 2012, Governor
Kasich signed into law the Home Construction Service Suppliers Act (the “HCSSA”). All
"home construction service contracts" signed after August 31, 2012, are subject to the HCSSA.
The HCSSA is very beneficial for Ohio builders in that all new home construction service
contracts are exempt from application of the Ohio Consumer Sales Practice Act. The Ohio
Consumer Sales Practices Act is a powerful weapon that has been wielded against many
contractors and builders in Ohio, including some of the members of the Medina County Home
Builder’s Association. Frequently, warranty disputes were escalated into law suits alleging
violations of the Ohio Consumer Sales Practices Act and seeking treble damages (i.e. three times
the actual damages) plus attorney’s fees. As a result of the HCSSA, home builders using a
contract that meets the standards of a “home construction service contract” will no longer be
subject to the "treble damages" provisions of the Ohio Consumer Sales Practice Act.
In order to qualify as a "home construction service contract," the contract must be
between an owner and a supplier of “home construction services” for the performance of “home
construction services”, including such services rendered based on a cost-plus contract, for an
amount exceeding Twenty-Five Thousand and No/100 Dollars ($25,000.00). “Home
construction service" only includes the construction of a one-, two-, or three-family residence
and does not include any work in a structure that contains four or more dwelling units unless the
construction work is for an individual dwelling unit or for the common area of a condominium
property.
If the cost of any home construction service is equal to or greater than Twenty-five
thousand and No/100 Dollars ($25,000.00), the HCSSA requires a written agreement between
the owner and the home construction services supplier. This written agreement must include all
of the following: (1) the name, physical business address, business telephone number and
taxpayer identification number of the supplier; (2) the name, address, and telephone number of
the owner; (3) the address or location of the property where service will be rendered; (4) a
general description of the service, including the goods and services to be furnished; (5) the
anticipated date or time period for the commencement and completion of service; (6) the total
estimated cost of construction along with any additional costs such as installation or delivery; (7)
a certificate of insurance demonstrating supplier's general liability coverage of at least Two

Hundred Fifty Thousand and No/100 Dollars ($250,000.00); and (8) the dated signatures of the
owner and the supplier. [Note, pursuant to Ohio Revised Code Section 4722.02(C), the items
listed in (1)-(8) are not required to be included in a cost-plus contract (i.e. a contract
entered into between and owner and a home construction service supplier under which the
payment to the supplier is based on the cost of a product plus the supplier’s rate for labor
to install the product plus an agreed percentage of profit or stipulated fee).]
In addition, if the total amount of reasonably unforeseen, but necessary, excess costs of
construction exceed Five Thousand and No/100 Dollars ($5,000.00) over the course of the entire
home construction contract, the supplier must provide the owner with a written or oral estimate
of such costs as the owner so chooses. To determine the type of notice that an owner requires
when the costs of a home construction service exceed the estimate provided in the contract, the
contract must include a statement in substantially the following language:
EXCESS COSTS
IF AT ANY TIME A HOME CONSTRUCTION SERVICE REQUIRES EXTRA
COSTS ABOVE THE COST SPECIFIED OR ESTIMATED IN THE
CONTRACT THAT WERE REASONABLY UNFORESEEN, BUT
NECESSARY, AND THE TOTAL OF ALL EXTRA COSTS TO DATE
EXCEEDS FIVE THOUSAND DOLLARS OVER THE COURSE OF THE
ENTIRE HOME CONSTRUCTION CONTRACT, YOU HAVE A RIGHT TO
AN ESTIMATE OF THOSE EXCESS COSTS BEFORE THE HOME
CONSTRUCTION SERVICE SUPPLIER BEGINS WORK RELATED TO
THOSE COSTS. INITIAL YOUR CHOICE OF THE TYPE OF ESTIMATE
YOU REQUIRE.
________Written Estimate ________Oral Estimate

In order to keep the statement as conspicuous as possible, the statement should be all caps
and bold. [Note, pursuant to Ohio Revised Code Section 4722.02(B) (3), if the home services
contract stipulates that the specified cost of the home construction service is a firm price
and the home construction service supplier will not charge the owner with any excess costs,
the home construction service supplier does not need to comply with the notice
requirements set forth above. In addition, pursuant to Ohio Revised Code Section
4722.02(C) the above notice requirements are not applicable to a cost plus contract.]
The HCSSA explicitly prohibits the following unfair practices:





Failure to enter into a written home construction contract before commencing
work.
After entering into a written home construction contract and before commencing
any work that is related to an excess cost, fail to provide an estimate of the excess
costs in the manner required by the written home construction contract (oral or
written as elected by the owner).
Acceptance of a down payment exceeding ten percent (10%) of the total contract
price prior to the commencement of construction. [Note: This requirement
does not apply to a cost-plus contract and does not apply to a down payment
of not more than seventy-five percent (75%) of the total cost of any special
order item that is not otherwise returnable or usable before the home




















construction service supplier’s performance that is required by the written
contract begins.]
Failure to disclose that completion of work may not be possible absent the
approval of excess costs and that charges may be incurred for any disassembly,
reassembly, or partially completed work. [Note: This requirement does not
apply to a cost-plus contract.]
Charge for an unapproved excess cost. [Note: Does not apply to a cost-plus
contract.]
Falsely represent the nature and/or status of any repairs or work.
Failure to perform the construction in a workmanlike manner.
Failure to tender to the owner, within a reasonable time and upon the owner's
request, any replaced parts, unless the supplier plans to rebuild or sell the parts or
return the parts to the manufacturer in connection with a warranty, and the
supplier informs the owner of such plans prior to commencing any repair or
service.
Failure to fully refund owner within a reasonable time for any good or service not
provided by supplier for which the owner has paid.
Failure to provide the owner, within a reasonable time and upon the owner's
request, with an itemized receipt for any item retained by supplier for repair or
services. The receipt must include the identity of the party performing repair or
services, the name and dated signature of the party accepting the items from the
owner, and a description, including the make and model number of the item, and
the repair or services to be performed. [Note: Builders should create a form
receipt for such situations in order to lessen the likelihood that this
requirement is overlooked.]
Require construction to be contingent upon an owner's waiver of any rights under
the HCSSA.
Falsely represent that any repairs, services, or work are necessary to comply with
the residential building code.
Falsely represent that an item being inspected or diagnosed is either in dangerous
condition or that its continued use may be harmful.
Intentionally understate or intentionally misstate the estimated cost of
construction.
Intentionally misrepresent any part of the transaction, or the nature or quality of
the work or materials.
Failure to provide the owner within a reasonable time with a copy of any
document the owner has signed or initialed.
Failure to disclose to the owner any repair or services to be completed by a thirdparty when the contract disclaims any warranty of repair or service by a thirdparty.
Falsely represent that repairs or services must be performed away from the
owner's property.

Pursuant to Ohio Revised Code Sections 4722.06 and 4722.07, the Ohio Attorney
General retains substantially the same powers and remedies available to the Ohio Attorney
General under the Ohio Consumer Sales Practices Act.

Pursuant to Ohio Revised Code Section 4722.08, in addition to actual economic damages,
an owner is entitled to the following relief:
1. Non-economic damages up to $5,000
2. Contract termination
3. Attorney's fees

For your convenience, a copy of the Home Construction Service Suppliers Act is attached
to this Memorandum. Please discuss this issue with your respective attorneys to ensure that your
contracts comply with, and you receive the benefits of, the Home Construction Service Suppliers
Act.

-- Doug K.

